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Open price term contracts also can be important to business
format franchises, even though those franchises do not directly
involve sales of the franchisor’s goods to consumers.6 In busi-
ness format franchises, the franchise agreement often requires
the franchisee to purchase franchisor-approved goods related to
the operation of the franchised business. For example, hotel
franchisors might require their franchisees to purchase toi-
letries, sheets, or furnishings from franchisor-approved ven-
dors; or real estate services franchisees might be required to
obtain printed advertising materials from particular printing
companies selected by the franchisor. In this respect, business
format franchises are similar to product franchises because to
continue operating, the franchisee has no choice but to purchase
goods from exclusive or limited sources into the future. As a
result, franchisees and approved vendors often desire open
price terms related to these supply provisions to provide flexi-
bility to adapt to changing conditions.

Despite the widespread use of (and need for) contracts
with open price terms, particularly in the franchise setting,
these contracts continue to breed litigation concerning their
most fundamental aspects.7 This article addresses the con-
flicts that arise under Uniform Commercial Code (UCC)
Section 2-305, which permits the use of open price terms
subject to the fulfillment of certain conditions.8 In particular,
the provision applies when a franchise agreement does not
initially specify a price but instead places discretion with the
franchisor to set the price at a later date.9 The specific situa-
tion that raises the most concern arises when the party
charged with setting the price of goods is alleged to have
acted in bad faith in doing so.

This article discusses the background and purpose of UCC
Section 2-305. It then examines the cases interpreting open
price provisions under Section 2-305(2) in the franchise con-
text, revealing the inconsistent methodology for ensuring that
prices are set in compliance with the provision’s good faith
requirements. The courts’ lack of a coherent systematic
approach to resolving open price term disputes has led to sig-
nificant confusion. Consequently, the article proposes a
framework for analyzing future disputes that provides a more
consistent method for determining whether a party’s conduct
is consistent with the obligation of good faith.

Overview and History
The advent of the open price term in modern contracts was

a dramatic departure from the common law.10 Under common
law, price is an essential term in any valid contract.11 Without
a fixed price, there is no way to measure with any certainty
whether a valid contract was ever created.12 Consequently,
under traditional common law, open price term contracts
would have been invalidated as “agreements to agree” and

Over the last century, as
commercial relationships
became more complex

and intertwined, the law had to
evolve to keep pace. Contracts
that previously would have been
voided for indefiniteness became
permissible, even when they left
out key terms, including price.1

That evolution resulted from the
need for contracts that could con-
firm long-term or ongoing obliga-
tions between parties but also
would allow adjustments for
unforeseeable circumstances—
such as market fluctuations,
changes in industries, and general
uncertainty occurring over
extended periods of time—with-
out which it would be commer-
cially untenable for the parties to
proceed.2 That flexibility is criti-
cal for price provisions in long-
term sale of goods contracts,
including those in franchising.

In a franchise system based 
on sales of the franchisor’s prod-
ucts,3 the franchisor and fran-
chisee aim to establish a long-
term relationship in which the
franchisee continually will pur-
chase and resell the franchisor’s
goods to the public, whether those
products are coffee, gasoline, soft
drink concentrate, or hamburger
patties.4 Those goods are the
lifeblood of the franchise because
they (along with the franchisor’s
trade and service marks) define
the franchise and ensure a consistent customer experience,
which is critical to the success of a network of independent-
ly operating dealers or franchisees.5 To survive long-term,
the parties’ relationship, based on the perpetual sale of
goods from one party to the other, must include a means for
adjusting the price of goods over time. An open price term
contract fills that need.
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held not to be legally binding.13 However, with the rapid evo-
lution of trade and commerce, companies that needed to obtain
and distribute steady streams of materials and products recog-
nized that this legal principle was obsolete. In the modern
world, the need for flexibility in volatile markets became
increasingly important as parties attempted to minimize their
exposure to the risk of fluctuating prices while simultaneously
seeking assurances that a deal for the product was certain to
take place at some future date.14

Perhaps no phenomenon in recent U.S. history illustrates the
need for contractual open price term provisions better than the
fluctuation in oil prices.15 Even adjusting for inflation, crude oil
prices have as much as tripled in the last decade as demand has
begun to overtake supply, political events have intervened, and
oil exporters have changed the way they set prices.16 During that
same period, downstream prices for refined gasoline have expe-
rienced similarly drastic fluctuations, with the average U.S.
retail price for a gallon of gas increasing nearly 250 percent
from the end of 1995 to the middle of 2005.17

These price increases would be disastrous to any long-
term supply contract between a gasoline refiner and dealer
that had fixed prices at the
time of execution of the
contract in the mid-1990s.
Such a contract,  which
normally would run for a
period of years, would
have bankrupted the refin-
er because it  could not
have anticipated the
change in its cost of crude
oil. Meanwhile, the dealer
would have reaped a windfall selling gasoline at more than
twice its cost to a market willing to pay the higher price.

These inequities easily can arise in long-term contractual
relationships that are based on the sale of goods.18 The solu-
tion for these inequities is the open price term. Instead of
setting a fixed price at the time of the agreement for a future
transfer of goods, open price provisions typically allow one
party to set a reasonable sale price for the goods at or near
the time of transfer.19 Stymied by the courts’ intransigent
stance on the common law requirement of a fixed price,
business interests and legal scholars first made an unsuc-
cessful attempt to modernize the law of open price term
contracts with the Uniform Sales Act in 1906.20 Thereafter,
advocates for a more liberal approach to contract law found
their solution in article 2 of the UCC, which was first pub-
lished in 1951.21

UCC article 2 governs contracts for the sale of goods worth
more than $500.22 Every state, with the exception of Louisiana,
has adopted some version of UCC article 2 with minor varia-
tions.23 The open price term provision in article 2 of the UCC is
located in Section 305 and states as follows:

(1) The parties if they so intend can conclude a contract for
sale even though the price is not settled. In such a case the
price is a reasonable price at the time for delivery if

(a) nothing is said as to price; or
(b) the price is left to be agreed by the parties and they fail
to agree; or
(c) the price is to be fixed in terms of some agreed market
or other standard as set or recorded by a third person or
agency and it is not so set or recorded.

(2) A price to be fixed by the seller or by the buyer means a
price for him to fix in good faith.
(3) When a price left to be fixed otherwise than by agreement
of the parties fails to be fixed through fault of one party the
other may at his option treat the contract as cancelled or him-
self fix a reasonable price.
(4) Where, however, the parties intend not to be bound unless
the price be fixed or agreed and it is not fixed or agreed there
is no contract. In such a case the buyer must return any goods
already received or if unable so to do must pay their reason-
able value at the time of delivery and the seller must return any
portion of the price paid on account.

The drafters of the UCC avoided the problem of uncertain-
ty by reframing the open price issue. A familiar maxim of con-

tract law is that although
courts may not rewrite con-
tracts between parties, they
may revise the terms of the
writing in order to express
the original agreement
between the parties.24 Such
revisions may include the
addition of provisions
mutually intended at the
time the contract was con-

summated.25 Relying on the courts’ power to imply terms
intended by the parties, the drafters of the UCC reframed the
open price problem in terms of the parties’ intentions.
Accordingly, under Section 2-305, a contract is valid despite
the failure to fix a price if the parties intended for the contract
to be valid.26 By reframing the issue in this way, the drafters
provided the courts with an excuse to imply, to the extent of
the parties’ original intentions, price terms not found in the
agreement.27 The provision also embraced the practical reality,
ignored by most courts, that by agreeing to an open price con-
tract, the parties intended to accomplish something.28

This article deals primarily with Section 2-305(2), which
applies to those contracts in which one of the parties to the
agreement assumes the power to fix the price of the goods at a
later time. Although a wide variety of exotic cases arise out of
the section’s other provisions, franchise agreements that con-
tain open price term provisions most commonly employ the
type of provision envisioned by Section 2-305(2). The reasons
vary, but in franchising situations, the relative bargaining
strengths of the parties often place one side at a disadvantage
in contract negotiations. The resulting power disparity often
permits the stronger party to retain the right to set important
terms, such as price, at a future date.

Section 2-305(2) also may be implicated in the franchise con-
text when franchisees enter into supply contracts with third-party

The drafters of the UCC avoided the
problem of uncertainty by reframing

the open price issue.
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vendors. Specifically, the franchise relationship places the fran-
chisor in the unique position of dictating the franchisee’s rela-
tionships with third-party vendors.29 Ostensibly to maintain the
quality and image of the franchise, the franchisor may require as
part of the agreement that the franchisee purchase all of its sup-
plies from a third-party vendor (or limited group of vendors)
designated by the franchisor.30 The franchisor stands to benefit
substantially from these agreements as vendors compete for the
exclusive right to supply products to the franchisee.31 Although
many state laws prohibit franchisors from receiving any benefit
from vendors without disclosing or transmitting the benefit to
the franchisee,32 disparity in bargaining power often leaves fran-
chisees no choice but to accept the franchisors’ terms and submit
themselves to the vendor’s pricing policy. This issue may be rel-
evant in an open price term dispute because a court could hold
the franchisor accountable in place of the third-party vendor
upon the theory that the franchisor may not do through the ven-
dor what it would be prohibited from doing itself.33

Section 2-305(2) predates the modern statutes governing fran-
chise law and instead resulted from extensive discussion and
debate about how to accommodate other industries that rely on
open price terms for practically every contract.34 In particular,
industries that deal in commodities subject to rapid fluctuations
in price, such as gasoline or steel, are more likely to leave the
price open.35 By leaving the price open, the risk of changing
prices is not shifted to either party, and the parties avoid the risk
that probable market fluctuations will significantly alter their
original bargain.36 In such cases, the seller typically is charged
with setting the price because the seller is in the best position to
know what price is a reasonable price at the time of delivery.
Since the adoption of the UCC, these practices are entirely per-
missible, provided that the party with the responsibility for set-
ting the price does so in good faith.37

Although courts and commentators have debated the point,38

the consensus view is that where one party is charged with setting
the price, good faith means “honesty in fact”39 and the “obser-
vance of reasonable commercial standards.”40 The debate has
centered on whether good faith requires proof of one standard or
both, particularly in light of the ambiguity in the comments to
Section 2-30541 and the UCC drafters’ decision to vary the defini-
tion of good faith throughout the code depending on the context.42

However, the most recent revision to the UCC has clarified the
definition of good faith by definitively requiring both honesty in
fact and the observance of commercially reasonable standards.43

Scholars had argued before enactment of the code that without
further clarification, the good faith standard in Section 2-305
would breed continual litigation.44 Specifically, they contended
that commercial reasonability, which is necessary to satisfy the
good faith standard, is sufficiently ambiguous to permit buyers to
challenge the reasonableness of prices set by sellers in every con-
tract containing an open price provision.45 That problem would be
particularly vexing in those industries where all contracts have
open price provisions because in that context, no external standard
or market price would exist against which to compare when deter-
mining the reasonableness of the price set by the seller.46

The drafting committee addressed Section 2-305’s perceived
deficiency by supplementing the rule with comments that pro-

vide a safe harbor provision.47 The safe harbor provision indi-
cates that in the “normal case,” the good faith requirement is met
if the agreement specifies that the price will be a posted price,
given price, price in effect, or market price.48 Accordingly, in
normal cases, the buyer cannot allege that the price was set in
bad faith if the original agreement indicated that the price would
be equal to the seller’s posted price on the date of delivery.49

Unfortunately, the safe harbor has not accomplished the
goal of clarifying Section 2-305(2). Instead, it has become an
ambiguous standard that increasingly has mired courts in dis-
putes.50 In the authors’ view, judicial involvement often has
done little more than legitimize seemingly frivolous claims,
particularly given the courts’ inconsistent application of the
good faith rules. Each time a court refuses to apply the safe
harbor rules to dismiss a claim, those rules effectively narrow
in scope and become increasingly irrelevant. The following
part of this article addresses court consideration of open price
term cases, focusing on judicial definitions of good faith and
the normal case safe harbor.

Judicial Analysis of Open Term Contracts
The rules governing open price provisions are simple but
ambiguous. A party setting a price pursuant to an open price
contract satisfies the good faith requirement of Section 2-305(2)
when there is honesty in fact and observance of reasonable com-
mercial standards of fair dealing in the trade; or, in the normal
case, the price set is the seller’s posted price. Unfortunately,
judicial decisions have failed to define clearly the key elements
of the rules: honesty in fact, reasonable commercial standards,
and the normal case. Consequently, courts have spent countless
pages trying to establish the boundaries of those terms. The
resulting, often circular, legal discourse is anything but instruc-
tive and has realized many of the worst fears of the UCC draft-
ing committee.51 In order to provide an accurate guide on how
courts analyze Section 2-305(2) claims, the following subsec-
tions outline the legal precedents set by courts interpreting com-
mercial reasonability, honesty in fact, and the normal case safe
harbor in the context of open price provisions.

Commercial Reasonability
The majority of courts addressing good faith under Section 2-
305(2) have framed the analysis primarily in terms of the com-
mercial reasonability of the price set.52 Although some scholars
argue that Section 2-305 does not place the burden of proof on
either party,53 in practice judicial analysis of commercial rea-
sonability is complicated by several factors relating to the bur-
den of proof.54 The first is whether the price set pursuant to the
open price provision is a posted price in compliance with the
safe harbor rule. Acknowledging the validity of the safe harbor
rule, courts have changed the burden of proof requirements,
both in terms of the party bearing the burden and the sufficiency
of evidence necessary to satisfy the burden, when the price set
is a posted price.55 Second, when the price is a posted price,
courts have broken the issue of commercial reasonability into a
two-tier analysis under which the plaintiff ultimately bears the
burden of proving that the defendant discriminated in price or
set the price acting on some improper motivation.56
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In those cases where the price is not determined by the sell-
er’s posted price, courts have been generous to claims that the
price was commercially unreasonable.57 Absent a posted price,
a plaintiff’s bare allegation of price discrimination is generally
sufficient to defeat a motion to dismiss an open price term
claim.58 Courts find themselves unable to conclude as a matter
of law whether the case involves an open price term because of
a lack of objective evidence of the parties’ intentions.59

Accordingly, courts have shifted the burden to the seller to
prove that the price was commercially reasonable and therefore
set in good faith.60 Similarly, courts typically will not enter
summary judgment when there are factual disputes over
whether a contract contained an open price provision, even in
the face of strong circumstantial evidence favoring one party’s
version of events.61 Therefore, absent express language in the
agreement indicating that the price will be the posted price,
courts often will deny summary judgment or other dismissal
motions and leave the issue to the fact finder.62

In contrast, in those cases in which the parties have agreed
that the future price will be the seller’s posted price, courts gen-
erally will not permit the case to proceed without significant
evidence that the price is
commercially unreason-
able.63 When there is a
posted price, the plaintiff
bears the burden of chal-
lenging the commercial
reasonableness of the
defendant’s posted price.64

Consequently, any claim
made under a contract
specifying a posted price
will not survive a motion for a directed verdict or summary
judgment if it is supported solely by an allegation of price dis-
crimination.65 Thus, in the context of a contract calling for
prices set by the seller’s posted price, a plaintiff alleging that
the price was commercially unreasonable must satisfy a signifi-
cantly higher burden of proof to avoid dismissal of its claims.66

Although courts have not couched their decisions in terms of
a multifactor test, the higher burden of proof that attaches when
the price is a posted price can be characterized as a two-step
test.67 In order to guarantee survival on a motion for summary
judgment, a plaintiff alleging that the posted price is commercial-
ly unreasonable must present sufficient evidence to meet both
steps.68 First, the plaintiff must demonstrate that the price is not
facially commercially reasonable.69 A price is facially commer-
cially reasonable as long as it is within the range of prices
charged by competitors and the seller does not discriminate in
price among buyers.70 Accordingly, the price set by the seller
does not need to be the lowest possible price.71 Instead, to satisfy
the first step, the plaintiff must present evidence that the seller
either charged different prices to different buyers (price discrimi-
nation)72 or that the price charged is not within the range of prices
charged by the seller’s competitors in the same market.73

Second, the plaintiff must demonstrate that the defendant set
the price without regard to reasonable commercial standards in
the trade.74 The second step is necessary because mere proof of
price discrimination, or pricing outside the range of competitors’

prices, is irrelevant without context and comparison to industry
standards.75 The fact finder must have some standard with which
to compare the seller’s conduct because a seller may have a legit-
imate and lawful reason for charging different effective prices,76

or for charging a price that is higher than that of its competitors.77

Consequently, courts have upheld the use of price differentials
for zone pricing schemes,78 volume rebate programs,79 company-
owned retailers,80 and wholesale pricing.81 Similarly, courts have
upheld prices set by the seller that are higher than those set by the
seller’s competitors unless the difference in price is attributable to
an improper motive of the party setting the price.82 However, in
the latter case, some courts have invoked the “honesty in fact”
good faith analysis, thereby circumventing the commercial rea-
sonableness aspect of good faith altogether.83

Although courts follow no set practice when analyzing the
reasonable commercial standards in the trade, there is some con-
sensus on evidentiary issues. First, courts limit evidence of trade
practices to dealers with the same or substantially similar contrac-
tual arrangements as the parties in the dispute.84 Contracts with
dealers that are not similarly situated do not provide a meaningful
comparison and are therefore irrelevant.85 Such evidence also

may be prejudicial because
introducing it in isolation
might unfairly create the
appearance that the seller’s
price is unreasonably high.86

Second, any divergence
between the seller’s practices
and industry standards must
be material.87 Mere differ-
ences in the outcome of
prices set pursuant to com-

mon industry practice are insufficient.88 Finally, the evidence pre-
sented must provide concrete information demonstrating price
discrimination or pricing outside the range of competitors.89

Plaintiffs may not introduce the naked fact of the defendant’s
price discrimination.90

Ultimately, the complex burden shifting that takes place in
open price cases reflects a judicial desire to limit the buyer’s abil-
ity to challenge the legitimacy of the contract between the
parties.91 To underscore the importance of this policy objective,
some courts have adopted the captive buyer exception, which
limits the buyer’s ability to challenge the seller’s good faith in
setting the price.92 Under the captive buyer exception, the court
need not evaluate industry standards if there is evidence that sug-
gests the buyer was free to purchase from other sellers or failed to
take advantage of the lower price offered by the seller.93 The
exception also reflects a growing consensus, well rooted in
Section 2-305(2)’s legislative history, that good faith is satisfied
as long as the buyer has access to a reasonable price.94 As long as
the buyer is not held captive by the seller, it is free to purchase
goods from a different seller in the competitive market.

Honesty in Fact
Unfortunately, several courts have eschewed the commercial
reasonability analysis, instead framing the issue of good faith
primarily in terms of the seller’s honesty in fact.95 The prima-
ry motivation behind this trend appears to be the courts’ dis-

The plaintiff must demonstrate that
the defendant set the prince without

regard to reasonable commercial
standards  in the trade.
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taste for contracts under which the seller charges a commer-
cially reasonable price but nonetheless tries to drive the buyer
out of business.96 Such conduct does not reflect honesty in fact
and therefore represents subjective bad faith.97 However, fram-
ing good faith primarily in terms of the seller’s honesty in fact
is problematic because that subjective good faith analysis is
incompatible with the concept of a safe harbor. The reason for
creating a safe harbor for a posted price is to ensure that the
price charged is reasonable and fair (i.e., is objectively good
faith). Unfortunately, when the standard for good faith is sub-
jective (the intent of the party setting the price), regardless of
the objective good faith (the reasonableness and fairness of the
price), any negative intent on the part of the party setting the
price negates the existence of good faith. As a result, the nor-
mal case safe harbor essentially becomes irrelevant when the
focus of the good faith analysis is on the subjective intentions
of the parties.

Despite the problem with framing the issue in terms of the
seller’s honesty in fact, courts have continued to raise that
issue as grounds for invalidating open price term agree-
ments.98 Most courts have avoided the conflict between the
safe harbor and the subjective good faith analysis because the
plaintiff either fails to raise the issue or fails to present any
evidence in support of a claim.99

However, in Mathis v. Exxon Corp., the U.S. Court of
Appeals for the Fifth Circuit was forced to reconcile the plain-
tiff’s claims of subjective bad faith with the defendant’s
reliance on the posted price safe harbor.100 In an effort to har-
monize the honesty in fact analysis with the normal case safe
harbor, the court concluded that any lack of subjective honesty
in fact constituted an “abnormal” case outside the protection
of the safe harbor.101 In doing so, the court effectively merged
the two concepts together, thereby permitting any plaintiff
presenting circumstantial evidence of the seller’s subjective
bad faith to proceed to trial.102 Although the court acknowl-
edged that the drafters intended for cases to be abnormal when
the seller engaged in price discrimination, the court did not
consider the point dispositive.103 Instead, it determined that
price discrimination was merely a subset of behaviors that
exhibit a lack of honesty in fact.104

In response to the potentially far-reaching decision in
Mathis, the court in Shell Oil Co. v. HRN, Inc., rejected the
subjective good faith analysis in favor of the objective com-
mercial reasonability approach.105 The court found that the
intent behind a commercially reasonable, nondiscriminatory
price does not matter in a good faith analysis.106 In doing so,
the court reestablished the primacy of the normal case safe
harbor.107 The court grounded its decision in the original
intent of the UCC drafting committee, holding that a posted
price constitutes a price set in good faith absent evidence of
price discrimination.108

Mathis and Shell Oil represent diametrically opposed
views on the honesty in fact good faith analysis of Section 2-
305(2). The cases also represent the two most recent major
decisions on the issue of good faith. Future courts addressing
the issue of good faith in open price term cases must be cog-
nizant of the costs and benefits of these approaches, as well
as the need for a new method to analyze open price term dis-

putes. The following part of this article suggests a new way
to approach the good faith analysis that embodies the original
intent of the drafting committee and embraces the concerns
of fairness and efficiency.

Standard for Analyzing Open Price Cases
The first step in crafting a rule for analyzing Section 2-305(2)
claims is to reinstate the posted price standard as presumptively
good faith. This should be a strong presumption, affording a
plaintiff only a few specified scenarios in which to challenge
the reasonableness of the price set. Otherwise, the rule lacks
certainty and is overly susceptible to judicial intrusion. In addi-
tion, to be effective, a rule reinstating a strong posted price pre-
sumption must satisfy two long-held judicial concerns. First, a
structured test must be firmly rooted in the legislative history of
Section 2-305(2). Any novel approach lacks the legitimacy nec-
essary for uniform acceptance.109 Second, the test must address
the dilemma raised in cases where the seller subjectively does
act in bad faith. Such cases are anathema to the judicial sense of
moral fairness, and many courts will disregard any test that
eliminates the subjective component of the good faith analysis,
regardless of the commercial reality of the situation or the fair-
ness of the price.110 The following sections suggest ways to sat-
isfy these judicial concerns and incorporate the solutions into a
comprehensive test.

Grounding in Section 2-305’s Legislative History
The concern over the ambiguity of a good faith requirement in
open price contracts is not a new phenomenon. In fact, the
drafters intended, in crafting the language of Section 2-305(2),
to eliminate any ambiguity by establishing a good faith safe
harbor for parties agreeing to pay the seller’s posted price.111

The drafting committee sought to create a strong safe harbor
by limiting a buyer’s ability to challenge a posted price to
cases of price discrimination by the seller.112 The drafting
committee understood that requiring evidence of price dis-
crimination to overcome the posted price presumption served
important policy objectives. First, the standard of price dis-
crimination serves as a means of eliminating most frivolous
challenges113 while preserving claims against the worst type of
conduct that occurs in open price term cases.114 Second, in
creating a safe harbor, the drafting committee sought to mini-
mize judicial intrusion in disputes over open price
agreements.115 Accordingly, in addition to being firmly rooted
in the legislative history of Section 2-305(2), requiring evi-
dence of price discrimination to overcome the posted price
presumption serves important policy objectives.

Although the price discrimination exception satisfies the
need for a well-grounded rule, it remains necessary to define
the substance and quantum of proof necessary to satisfy the
plaintiff’s burden. In general, although many forms of price
discrimination exist, a plaintiff may only challenge a posted
price with evidence of illegal price discrimination.116 The
Robinson-Patman Act117 classifies two distinct forms of pric-
ing practices as illegal price discrimination: primary-line vio-
lations and secondary-line violations.118 In the franchise con-
text, most price discrimination takes the form of secondary-
line violations.119 Secondary-line violations occur when the
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seller discriminates in price between the plaintiff and other
similarly situated dealers in the sale of goods of like grade
and quality, and the discrimination injures the plaintiff’s abili-
ty to compete with the favored purchasers.120

Thus, to overcome the posted price presumption, the plaintiff
must present evidence supporting three points. First, the plaintiff
must show that the seller sold goods at different prices to other
similarly situated dealers.121 To satisfy this burden, the plaintiff
must present evidence demonstrating that it competes with the
other buyers for the same customers and that the other buyers
received a lower price.122 Second, the plaintiff must show that the
goods sold to the different buyers were of like grade and quality.123

This requirement ensures that the parties are purchasing competing
products,124 and it is satisfied when the products are identical.125

Third, the plaintiff must show that the price difference injured the
plaintiff’s ability to compete with the dealers that received the
more favorable price.126 To satisfy this burden, the plaintiff must
present evidence demonstrating that the discrimination in price,
within reasonable probability, will substantially lessen the buyer’s
ability to continue to compete.127 The amount of evidence neces-
sary to meet the third requirement (evidence of competitive injury)
is generally less than that
needed for the first two
because “damage issues in
these cases are rarely sus-
ceptible to the kind of con-
crete, detailed proof of
injury which is available in
other contexts.”128

Limiting challenges to
the seller’s posted price to
cases of actual price dis-
crimination strikes the original balance sought by the drafters
of Section 2-305. It protects sellers from frivolous challenges
to the reasonableness of their prices while shielding buyers
from illegal price discrimination. It also provides clear guid-
ance for courts in analyzing open price term cases. Instead of
forging new ground each time an open price case is presented,
the court either may dismiss the claim under the safe harbor
rule or invoke the well-defined rules of price discrimination
developed under the Robinson-Patman Act.

Subjective Bad Faith
Limiting challenges to cases of price discrimination also
would be beneficial because it would eliminate the need for
courts to inquire into the subjective intent of the party setting
the price.129 However, despite the myriad of problems associ-
ated with having a subjective standard of bad faith,130 a com-
prehensive solution to court analysis of open price terms must
include a subjective component. Without such a component,
courts that are confronted with the rare subjective bad faith
case131 lack the necessary tools to make consistent decisions.
The resulting legal vacuum breeds new litigation and bad
legal precedent.

However, any subjective bad faith exception to the posted
price presumption should be as narrow as possible to minimize
the problems that arise when courts are forced to assess a party’s
subjective intentions. The best way to limit the scope of a sub-

jective bad faith exception is to increase the plaintiff’s burden of
proof. A higher burden of proof helps ensure that most claims
will be dismissed early in the litigation process, saving time and
money, while still allowing meritorious claims to prevail. In
Nanakuli Paving & Rock Co. v. Shell Oil Co., Circuit Judge
Anthony M. Kennedy (now an associate justice of the U.S.
Supreme Court) adopted a similar strategy.132 Judge Kennedy
suggested that the concept of good faith could not expand or
change the express terms of the contract absent clear evidence of
trade custom or other objective standards.133 Although Kennedy
was not addressing the issue of subjective bad faith, he was con-
fronted with an attempt by the plaintiff to modify the terms of
the contract under the nebulous standard of good faith.134 His
solution, placing a higher burden of proof on the party claiming
a violation of good faith, extends logically to subjective bad
faith claims. Applying this concept in the context of an open
price dispute, the plaintiff may overcome the posted price pre-
sumption with clear and convincing evidence of the defendant’s
subjective bad faith conduct. An example of clear and convinc-
ing evidence is the classic “smoking gun” memorandum in
which the defendant articulates an intention to drive the plaintiff

out of business and substi-
tute defendant-owned retail-
ers in the plaintiff’s place.

Allowing a limited excep-
tion to the posted price pre-
sumption in cases where the
plaintiff can present clear and
convincing evidence of the
defendant’s subjective bad
faith accomplishes the same
goals as the price discrimina-

tion exception. Courts will have the flexibility to deal with genuine
cases of subjective bad faith while plaintiffs remain severely limited
in their ability to raise frivolous challenges to a seller’s posted price.

A Comprehensive Test
Combining the elements of price discrimination and subjective bad
faith into the posted price safe harbor results in a simple, easy-to-
apply test. First, courts aggressively should apply the posted price
presumption. Second, courts should keep the presumption strong
by limiting challenges to posted prices to two specific circum-
stances tailored in such a fashion that they allay the two judicial
concerns raised by open price cases (legislative history and subjec-
tive bad faith): evidence of actual price discrimination or clear and
convincing evidence of the seller’s bad faith intent to drive the
buyer out of business. Rigorous application of this standard would
eliminate a plaintiff’s ability to challenge a price simply because it
does not fall within the range of prices charged by a seller’s com-
petitors in the marketplace. As a result, instead of judicial interfer-
ence with contractual relationships, the success or failure of a par-
ticular contract becomes a function of market forces.

Conclusion
Almost from its inception, the UCC’s open price provision
has been misconstrued and misapplied. The result has been a
rash of legal disputes that have hampered the ability of indus-
tries that rely on open price contracts to exploit their full

Combining the elements of price 
discrimination and subjective bad faith
results in a simple, easy-to-apply test.
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potential. Franchises in particular are prone to falling victim
to these disputes because the nature of the relationship
between a franchisor and franchisee often necessitates the use
of open price agreements. However, by returning to the origi-
nal understanding of the rule, businesses can take refuge in
the posted price safe harbor. The burden of proof placed on a
prospective plaintiff would be sufficiently high to prevent
frivolous claims but fair in those instances when the defen-
dant discriminates in price or demonstrates a definitive inten-
tion to drive the plaintiff out of business. In the interests of
uniformity, efficiency, and clarity, courts should adopt this
comprehensive rule to handle future open price term disputes.
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taken advantage of a lower price but instead made an informed business
decision to the contrary because it was more profitable to simply maintain
his profit margins in accordance with the higher price he paid to Chevron”).

94. See e.g., Shell Oil Co., 144 S.W.3d at 434 (“Most courts have reject-
ed the [subjective good faith analysis] approach . . . [and] it is abundantly
clear . . . that the chief concern of the UCC Drafting Committee in adopting
§ 2-305(2) was to prevent discriminatory pricing. . . .”) (quoting Wayman v.
Amoco Oil Co., 923 F. Supp. 1322, 1346–47 (D. Kan 1996)). When the
buyer is free to purchase the product from other sellers, any discriminatory
pricing becomes irrelevant because the buyer has control over the reason-
ableness of the price. If the buyer is unsatisfied with the price offered by the
seller, or believes the price is unfairly discriminatory, it is free to take its
business elsewhere.

95. See Mathis v. Exxon Corp., 302 F.3d 448, 455–56 (5th Cir. 2002);
Allapattah Servs. Inc. v. Exxon Corp., 333 F.3d 1248, 1262 (11th Cir.
2003).

96. See e.g., Wayman, 923 F. Supp. 1322, 1347 (entering summary
judgment for defendant but indicating that if defendant had “tried to run
plaintiffs out of business, then the court’s decision might be different”); see
also Remus v. Amoco Oil Co., 794 F.2d 1238, 1241 (7th Cir. 1986)
(affirming summary judgment in favor of defendant when plaintiff failed to
present “a shred of evidence that [defendant] has ever wanted to drive
[plaintiff] out of business”).

97. Mathis, 302 F.3d 448, 458 (holding that Exxon’s intention to drive
its franchisees out of business in order to replace them with company-
owned service stations constituted subjective bad faith) (citing Allapattah
Servs. Inc. v. Exxon Corp., 61 F. Supp. 2d 1308, 1322 (S.D. Fla. 1999)
(holding that a merchant who acts in a manner intending to drive a fran-
chisee out of business violates the duty of good faith)).

98. Mikeron, Inc. v. Exxon Co., 264 F. Supp. 2d 268 (D. Md. 2003)
(holding defendant entitled to summary judgment when plaintiff presented
no substantial evidence that defendant set the prices in bad faith); Wayman,
923 F. Supp. at 1347 (entering summary judgment for defendant but indi-
cating that if defendant had “tried to run plaintiffs out of business, then the
court’s decision might be different”); Cain, 757 F. Supp. at 1124–25 (enter-
ing summary judgment for defendant because buyer’s evidence that seller
implemented zone pricing scheme was insufficient to show price discrimi-
nation absent evidence the pricing system was implemented in bad faith).

99. See cases cited supra note 98.
100. 302 F.3d 448 (5th Cir. 2002).
101. Id. at 457. The court’s decision is an extension and combination of

three other cases that are arguably distinct: Nanakuli Paving & Rock Co. v.
Shell Oil Co., 664 F.2d 772 (9th Cir. 1981) (holding that seller failed to
comply with good faith requirements of UCC Section 1-203 by failing to
notify the buyer when a price increase would go into effect, a common
practice in the industry); Allapattah Servs., 61 F. Supp. 2d 1308 (holding
that normal case safe harbor did not apply because the issue was not about
the price set, but the manner in which the price was calculated); and
Wayman, 923 F. Supp. 1322, 1347 (entering summary judgment for defen-
dant but indicating that if defendant had “tried to run plaintiffs out of busi-
ness, then the court’s decision might be different”). The Nanakuli opinion is
outside the bounds of Section 2-305 because the court’s decision was ulti-
mately about the seller’s obligation to give notice under UCC Section 1-
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203. Although the decision in Allapattah was affirmed on appeal, the
Eleventh Circuit mistakenly permitted the trial court to define normal by its
dictionary definition. Allapattah Servs. Inc. v. Exxon Corp., 333 F.3d 1248,
1262 n.16 (11th Cir. 2003). Defining the term broadly does not comport
with the original intentions of the drafting committee. See Hearing, supra
note 34, at 186. As a result, the decision in Allapattah should carry less
weight. Finally, in Wayman, although the court indicated that its decision
might be different if the defendant “tried to run the plaintiffs out of busi-
ness,” that statement merely reflects the general distaste for such conduct
and does not warrant the massive extension of the rule implemented by the
court.

102. Shell Oil Co. v. HRN, Inc., 144 S.W.3d 429, 435 (Tex. 2004); see
also Wilson v. Amerada Hess Corp., 773 A.2d 1121 (N.J. 2001) (holding
plaintiffs entitled to further discovery in order to determine whether defen-
dant exercised its “discretionary authority arbitrarily, unreasonably, or
capriciously, with the objective of preventing the other party from receiving
its reasonably expected fruits under the contract”); Autry Petroleum Co. v.
BP Prods. N. Am., Inc., 2006 WL 1174443, *2 (M.D. Ga. 2006) (denying
oil company defendant’s motion to dismiss because jobber plaintiff’s com-
plaint alleged on its face that defendant had manipulated prices in a calcu-
lated effort to deceive and cheat jobbers). 

103. Mathis, 302 F.3d at 457.
104. Id.
105. Shell Oil Co., 144 S.W.3d at 434. Shell Oil is a Texas Supreme

Court decision, but it should carry substantial weight in comparison with
the Mathis case. Although Mathis was a federal appellate case, the Fifth
Circuit was deciding a question of Texas state law. Pursuant to the Erie
doctrine, the Fifth Circuit must make its decision as if it were the Texas
Supreme Court. See Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938).
Consequently, the Texas Supreme Court’s subsequent policy reversal in
Shell Oil has the equivalent effect of overturning the Fifth Circuit’s prior
decision.

106. Shell Oil Co., 144 S.W.3d at 435 (“[I]f these Dealers were charged
the same DTW price by another refiner who did not have a similar plan to
thin their ranks, presumably the price would pass muster under [a subjec-
tive] view of section 2.305.”). 

107. Id. at 434.
108. Id. at 435–36 (“[W]e conclude that allegations of dishonesty under

this section must also have some basis in objective fact which at a mini-
mum requires some connection to the commercial realities of the case.”). 

109. Daniel B. Rodriguez & Barry R. Weingast, The Positive Political
Theory of Legislative History: New Perspectives on the 1964 Civil Rights
Act and its Interpretation, 151 U. PA. L. REV. 1417, 1423 (2003) (“To
resolve legislative ambiguities, courts often turn to those who write the leg-
islation for an understanding of the legislation’s meaning.”).

110. See e.g., Wayman v. Amoco Oil Co., 923 F. Supp. 1322, 1347 (D.
Kan 1996) (entering summary judgment for defendant but indicating that if
there was evidence that the defendant had acted with any subjective bad
faith, “the court’s decision might be different”)

111. Hearing, supra note 34, at 186. During debates over the language
in the proposed UCC, Bernard Broeker, a member of the sales committee,
proposed two possible changes to Section 2-305(2) that would eliminate
any ambiguity. The suggestions read as follows:

An agreement to the effect that the price shall be or be adjusted to, or be
based upon, or determined by reference to the seller’s going price, price in
effect, regular price, market price, established price, or the like, at the time
of the agreement or at any earlier or later time, is not an agreement to which
[Section 2-305(2)] is applicable.

An agreement such as this is an agreement under which the seller or the
buyer does not have any burden of showing anything other than that he has
not singled out the particular other party for discrimination.

At the executive session of the editorial board, the board approved in
principle both suggestions. Id. The actual language of Section 2-305(2) is
meant to establish these suggestions in the text, but for reasons lost to histo-
ry, the changes use language suggested by the official reporters. 

112. Id.
113. See e.g., Shell Oil Co., 144 S.W.3d at 435 (“The drafters [of section

2-305(2)] reasonably foresaw that almost any price could be attacked unless
it benefited from a strong presumption.”).

114. Price discrimination is considered nefarious conduct because it
occurs when a party uses its power in the marketplace illegitimately to
decrease competition. Absent price discrimination, the buyer is placed on a
level playing field with the seller’s other buyers, and the market will deter-
mine which buyers remain competitive. In the event that a different manu-
facturer offers to sell the product for less, the seller must follow suit or risk
losing buyers as their contracts expire. A price cannot be unreasonable or
unfair in this context because, over the long term, market forces will dictate
the success or failure of these agreements. However, if the seller discrimi-
nates in price between similarly situated purchasers, the fate of the buyer
depends not on market forces, but on the grace of the seller.

115. Hearing, supra note 34, at 186; see also Shell Oil Co., 144 S.W.3d
at 435 (“The drafters [of Section 2-305(2)] wished to minimize judicial
intrusion into the setting of prices under open-price-term contracts. They
understood that requiring sellers in open-price industries. . . to justify the
reasonableness of their prices in order to satisfy section 2.305 would
‘mean[] that in every case the seller is going to be in a lawsuit. . . .’”).

116. Schwartz v. Sun Oil Co., 276 F.3d 900, 905 (6th Cir. 2002) (“[In
order to challenge a posted price with evidence of price discrimination,] [i]t
was incumbent upon [the plaintiff] to prove that the prices he paid [the
defendant] for its gasoline, even if they were higher than what others in the
same situation paid for the same product, were illegal.”).

117. 15 U.S.C. § 13 (2000).
118. XIV HERBERT HOVENKAMP ET AL., ANTITRUST LAW ¶ 2301a (2d

ed. 2006).
119. See id. (“The great majority of [secondary-line] cases involve dis-

putes between manufacturers or other suppliers regarding the way that the
manufacturer distributes its own product—more specifically, the way that
the product is priced to various resellers.”).

120. HOVENKAMP, supra note 118, ¶ 2333a, b; see also Mikeron, Inc. v.
Exxon Co., 264 F. Supp. 2d 268, 275 (D. Md. 2003).

121. Richard Short Oil Co. v. Texaco, Inc., 799 F.2d 415, 420 (8th Cir.
1986).

122. HOVENKAMP, supra note 118, ¶ 2333b; see also I ABA SECTION OF

ANTITRUST LAW, ANTITRUST LAW DEVELOPMENTS 450 (4th ed. 1997)
(“[T]here cannot be competitive injury when the favored and disfavored
purchasers (and their customers) do not operate in the same geographic
market.”).

123. HOVENKAMP, supra note 118, ¶ 2333b1.
124. Id. 
125. Id. ¶ 2315. In most of the cases addressing open price terms,

the products are identical in all respects. For example, the open price
cases involving franchises have mostly involved the petroleum industry
and gasoline distribution. Retail dealers all deal with the same grade and
quality of product.

126. Richard Short Oil, 799 F.2d at 420–21 (“[T]o sustain its prima
facie case of injury to competition, [the plaintiff] would have had to present
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evidence of the amount and percentage of the discrimination, and the
degree of competition it faced in the market, as well as sustained price dif-
ferentials which are more than de minimus.”). But see Hershman, supra
note 29, at 79 

(In most jurisdictions, this inquiry is not confined to competition
between the favored and disfavored buyers but focuses on competition in
the properly defined product and geographic markets as a whole, that is,
competition between all dealers and distributors of similar products in the
relevant geographic area. Given the Act’s broad statutory language, howev-
er, courts often evaluate the competition between the favored and disfa-
vored customers and, in appropriate circumstances, infer harm to competi-
tion as a whole from evidence of harm to individual competitors.).

127. See id. at 420–21 (“[However,] there is no liability. . . when the
competitive injury is the result of the plaintiff’s own competitive shortcom-
ings, rather than a merely coincidental discrimination in price.”). In addi-
tion, the requirement that the plaintiff prove competitive injury dovetails
nicely with the captive buyer exception recognized by some courts. If the
buyer is not held captive to the seller’s prices, he is free to purchase the
goods on the open market at a competitive price. If the buyer is freed in this
manner, it is not reasonably probable that price discrimination by the seller
will have any bearing on the ability of the buyer to compete with similarly
situated dealers. See discussion at notes 92 and 93 and accompanying text.

128. Schwartz v. Sun Oil Co., 276 F.3d 900, 905 (6th Cir. 2002). The
U.S. Supreme Court has permitted the fact finder to infer competitive injury
from proof of price discrimination, the practice’s tendency to injure competi-
tion, and evidence that the plaintiff experienced a decline in prices, profits,
and values that could not be attributed to causes other than the price discrimi-
nation. See Bigelow v. RKO Radio Pictures, Inc., 327 U.S. 251, 264 (1946).

129. See Wayman v. Amoco Oil Co., 923 F. Supp. 1322, 1350 (D. Kan
1996) (“To hold otherwise would be to open the can of worms that Mr.
Broeker and the other members of the drafting committee obviously wished
to keep closed.”).

130. See discussion supra Honesty in Fact.
131. Cases that solely implicate subjective bad faith are rare because in

most cases where the seller intends to drive the buyer out of business, it will
be clear from the seller’s conduct (charging unreasonable prices) that it has
acted in bad faith. For example, consider a scenario in which a franchisor,
for a variety of reasons, would like to replace a franchisee with a company-
owned business. The franchisor begins by selecting a particular franchisee
that it knows is struggling financially. Then, in order to drive the franchisee
out of business, the franchisor sets a price for goods just above the price at
which the franchisee may operate profitably. If the franchisee has not oper-
ated the business at maximum efficiency, it is possible that the crucial level
is still within a reasonable price, as compared with the franchisee’s competi-
tors. A court confronted with this case must agree that the price is a reason-
able price and that no price discrimination has occurred. In spite of this fact,
a number of courts have indicated that the seller’s bad faith intent to drive
the buyer out of business is sufficient to invalidate the price under Section
2-305. See cases cited supra notes 95–97. 

132. Nanakuli Paving & Rock Co. v. Shell Oil Co., 664 F.2d 772, 806
(9th Cir. 1981) (Kennedy, J., concurring specially); see also Wayman, 923
F. Supp. at 1348 (“noting that Nanakuli’s good faith claim was dependent
on the clear evidence of trade usage and custom . . .”). 

133. Nanakuli, 664 F.2d at 806. 
134. Id.

and gift cards” are property covered by the statute under the general defini-
tion of intangible property).

53. TEX. PROP. CODE § 72.1016 (a “stored value card,” which would
likely include a gift card, is subject to the statute unless certain expiration
date and dormancy fee conditions are met).

54. IOWA CODE § 556.9 (“electronic gift card” included within the defin-
ition of gift certificate).

55. ARIZ. REV. STAT. § 44-301(15) (“electronic gift cards” are excluded
from property subject to the statute).

56. R.I. GEN. LAWS § 6-13-12 (Rhode Island Unfair Sales Practices Act,
which prohibits expiration dates on gift certificates, including “electronic
gift cards,” also provides that gift certificates are not subject to escheat).

57. Both the 1995 and 1981 Uniform Acts likewise expressly include
gift certificates as property subject to the acts. 1995 Uniform Act § 1(13)(ii);
1981 Uniform Act § 1(10)(ii).

58. BNA UNCLAIMED PROPERTY, supra note 9, § VIII.A.
59. 12 DEL. CH. § 1199(g). [Is this citation correct?]
60. CAL. CIV. PROC. CODE § 1520.5.
61. 1981 Uniform Act § 1(8).
62. 1995 Uniform Act § 1(6).
63. For instance, a retailer may desire to record (and to require fran-

chisees to record) identifying information on purchasers of prepaid cards in
order to later conduct marketing analysis and/or targeted marketing pro-
grams.

64. Note, however, that at least two states, Rhode Island (beginning in
1992) and Wyoming (beginning in 1993), require businesses issuing gift
certificates to record either the name and address of purchasers of gift cer-
tificates or the state of purchase, presumably seeking to create records of
owners’ last known addresses or the state of transaction for purposes of the
primary or tertiary rules. R.I. GEN. LAWS § 33-21.1-14(d) (2007); WYO.
STAT. ANN. § 33-24-114(d). 

65. That is, the “transaction out of which the property arose,” in the case
of 1981 and 1995 Uniform Acts.

“Prepaid Cards and State Unclaimed Property Laws”
(continued from page 29 )

83. Id. at 870.
84. Id.
85. Id. at 872.
86. Slipped Disc, Inc. v. CD Warehouse, Inc. (In re Slipped Disc, Inc.),

245 B.R. 342, 345 (Bankr. N.D. Iowa 2000) (“While the present adversary
proceeding is indeed a core proceeding under § 157(b)(2)(C), it is not a core
proceeding in the same manner as that term is used in cases dealing with
enforcement of arbitration clauses.”). 

87. Id.; see also Nu-Kote Imperial, Ltd. v. Nu-Holding, Inc. (In re
Nu-Kote), 257 B.R. 855, 864–65 (Bankr. M.D. Tenn. 2001) (court
rejected wholesale reliance on the core versus noncore analysis and
looked at whether the claims or defenses asserted were created by the
Bankruptcy Code or were “inherited contractual claims derivative of the
prebankruptcy agreements”).

88. Slipped Disc, 245 B.R. at 345.

“The Enforceability of Arbitration Agreements 
in Bankruptcy
(continued from page 44 )
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